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Pirginia:
In the Civcuit Court of the City of Richmond, Fohn Marshall Courts Buibing
ATLANTIC WAVE HOLDINGS, LLC,

& SECURE COMMUNITY, LLC,
Plaintiffs,

V. Case No. CL22-3882

CYBERLUX CORPORATION,
& MARK D. SCHMIDT,
Defendants.

ORDER

On January 26, 2023 came the Plaintiffs, by counsel, to be heard on the Plaintiff
Atlantic Wave Holdings, LLC’s (“AWH”) Motion for Sanctions against Defendant
Cyberlux Corp. (“Cyberlux™) filed in this Court on January 9, 2023. Counsel for the
Defendants were relieved by the Court pursuant to Rule of Professional Conduct 1.16(c)’
prior to the arguments on the Plaintiff AWH’s motion. The Plaintiff AWH Noticed the
January 26 hearing on January 12, 2023.2 The Court took the matter under advisement.
Having reviewed the filings in this matter and heard the arguments of the Plaintiff AWH,
the Court makes the findings and determinations outlined below.

BACKGROUND

The Plaintiffs filed a Complaint in this matter on August 24, 2022, alleging two

claims of Breach of Contract, Contractual/Equitable Audit, and Quantum Meruit. On

October 11, 2022, the Defendants filed responsive pleadings — an Answer and a Motion

' Motion to Withdraw as counsel having been filed with the Court on 12/27/22,

? While the Notice was properly served on counsel, who have since withdrawn, counsel for the Defendants
represented, as officers of the Court, that they had provided the Defendants with the Notice of Hearing and
underlying Motion for Sanctions.

CL22-3882 Page 1|6
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Craving Oyer.®> The Plaintiff AWH filed their first Motion to Compel on November 21,
2022, alleging incomplete and untimely or overdue responses by the Defendant Cyberlux
including a failure to provide any of the documents in the Request for Production served on
August 29, 2022, with return of service filed on Spetmber 19, 2022.* This Court heard the
first Motion to Compel on December 13, 2022, and entered an Order Granting Plaintiff
Atlantic Wave Holdings, LLC’s Motion to Compel.’> The Order required the production of
the documents requested in the Plaintiff AWH’s First Requests for Production of
Documents by January 3, 2023.6

On Januvary 9, 2023, Plaintiff AWH brought a Motion for Sanctions against
Defendant Cyberlux alleging that Cyberlux failed to produce any documents in response to
the Order of this Court of December 20 compelling the production of documents and failed
to pay the ordered attorney’s fees and costs.” Plaintiff AWH further alleged that depositions
of a corporate officer of Defendant Cyberlux revealed that substantial relevant evidence is
stored electronically and readily available for production.?

RELEVANT LAW

Rule 4:12(b)(2) of the Rules of the Supreme Court of Virginia governs appropriate
responses by the Court to a party’s failure to comply with an Order to Compel Discovery. It
gives the Court numerous tools to appropriately address failure to obey an order of the Court

compelling discovery. The Court may: 1) enter an order that matters or designated facts will

3 This Motion has not been set for hearing.

4 Motion to Compel, pg. 1.

* Finding that Defendant Cyberlux failed to respond to AWH’s First Requests for Production of Documents
and ordering that Cyberlux comply within 21 days of the date of entry of the Order (12/13/22) and
awarding Plaintiff AWH attorneys fees and costs in the amount of $3,895.00 to be paid by Defendant
Cyberlux.

¢ The Court NOTES that January 3, 2023, did not fall on a legal holiday. Thus §1-210’s extension of the
computation of time does not apply.

7 The Court NOTES the Order of 12/13/22 is silent as to the due date of the fees and costs.

CL22-3882 Page 2|6
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be taken as established for the purposes of the action, 2) enter an order refusing to allow the
“disobedient party” to present argument or witnesses supporting a defense or opposing a
claim, 3) enter an order “rendering a judgement by default against the disobedient party”, or
4) enter an order treating the failure to comply as contempt of court. In all motions brought
under Rule 4:12(b), the Court is required to order the “party failing to obey the order”
reasonable expenses unless the Court determines the failure to comply was substantially
justified or such award is unjust.

The Court of Appeals of Virginia recently reviewed this issue in Pine Hill Group,
LLCv. Nass Group, LLC, --- S.E.2d --- (January 10, 2023) Record No. 0626-22-4. Nass
served interrogatories and requests for production on Pine Hill, who did not reply to either
set of discovery.? Counsel for Pine Hill filed a motion to withdraw when the responses to
discover were forty days late.!® Naas moved to compel three weeks after the motion to
withdraw was filed by counsel for Pine Hill."! The Circuit Court granted Naas’ Motion to
Compel and ordered full and complete responses filed by October 25, 2021, and did not put
any language in the Order notifying Pine Group of the potential penalty of default
judgement.'> By separate Order, but one the same date, the Court granted counsel’s motion
to withdraw.'?

Pine Hill again missed the deadline imposed by the Court and Nass moved for

sanctions." The Court heard arguments on Naas’ sanction request on November 12, 2021."

8 Motion for Sanctions (1/9/23), pg. 1 & 5. CFO David Downing Tr. At 79:1-18.

?1d. at 1. Note - While the Defendant Cyberlux in the present action has failed to reply at all to the
Requests for Production, the present case is distinguished as Defendant Cyberlux has provided some replies
to the interrogatories served by Plaintiff AWH.

10

"1

21d.

B

Hd.
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As a result of Pine Hill’s failure to provide any discovery responses to either the served
Interrogatories or Requests for Production, the Court struck Pine Hill’s answer to the
complaint, entered default judgement against Pine Hill, and scheduled a hearing on
damages.'6

On February 25, 2022, Pine Hill moved for reconsideration of the Order for
sanctions which included the default judgement.!” “Pine Hill asserted that it had served
‘complete responses’ to Nass’ discovery requests a few weeks earlier.”'® In support of their
request for reconsideration, Pine Hill asserted that Nass would suffer minimal prejudice
from a withdrawal of the default, that they had a meritorious defense, that they were
unaware their counsel had withdrawn, and that their representative lacked English language
proficiency and was unfamiliar with our legal system.!® The Court denied the motion to
reconsider, and moved forward with the hearing on damages for the default judgement, with
the participation of Pine Hill’s counsel 2

In reviewing the actions of the Circuit Court in Naas, the Court of Appeals of
Virginia reviewed the language of Rule 4:12, emphasizing Rule 4:12(d), which was
amended in 2018 to clarify when a court may impose the severe sanctions available.?! Rule
4:12(d)(3) states that if a party fails “to serve a written response to a request for production
or inspections submitted under Rule 4:9, after proper service of the request, the court in

which the action is pending on motion may make such orders in regard to the failure as are

just, and among other it may — without prior entry of a Rule 4:12(b) order to compel

5 1d.

16 1d.

7.

B1d., 1-2.

1% 1d., 2. See also, Id., pg. 4, fn. 4.
2014,

2 1q.

@]

.22-388

9
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regarding this failure — impose any of the sanctions listed in paragraphs (A), (B), and (C) of
subdivision (b)(2) of this Rule.” The Court further found that the Circuit Court had not
abused its discretion in imposing severe sanctions?? and noted that Virginia Courts have
never required that a party requesting sanctions prove prejudice before it may impose a

sanction.?

RULING

The Court FINDS that Defendant Cyberlux has failed to produce any of the
documents requested in Plaintiff AWH’s First Requests for Production served on August
29, 2022 with a valid return filed in this Court on September 19, 2022. Accordingly, the
documents were due by October 17, 2022.2* The Court further FINDS that Defendant
Cyberlux has failed to comply with the Rule 4:12(a) Order Granting Plaintiff Atlantic
Wave Holdings, LLC’s Motion to Compel requiring the production of “any and all
documents responsive to the requests” by January 3, 2023,

The Court NOTES that the most severe sanctions may be imposed, in the
discretion of the Court, for the failure to provide a written response to Requests for
Production even without a Rule 4:12(a) Order having been entered. While Defendant
Cyberlux did file a written response in that it objected in writing to the production of any
privileged documents®, to date Defendant Cyberlux has failed to provide a single
document to Plaintiff AWH, even after the Rule 4:12(a) Order of December 13, 2022.
The Court FINDS that the requested documents are over fifteen weeks overdue and that

compliance with this Court’s Order to produce those documents is a month overdue.

21d,pg.4.
¥, 3.
3 Rule 4:9(b)(ii).

CL22-3882 Page 5|6
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For the Forgoing reasons, the Court hereby IMPOSES SANCTIONS on
Defendant Cyberlux and ORDERS that Defendant Cyberlux pay the attorney’s fees and
costs of Plaintiff AWH in the amount of $6,842.50 by May 26, 2023. The Court further
ORDERS that Defendant Cyberlux’s Answer be struck and further ENTERS
DEFAULT JUDGEMENT on behalf of Plaintiff AWH against Plaintiff Cyberlux. The
Court DIRECTS Plaintiff AWH to follow the docketing procedures of the Court to set a
hearing on damages and Notice Defendant Cyberlux of proceedings.

It is further ORDERED that the Clerk shall forward a certified copy of this order to
both parties.

Endorsements are dispensed with by the Court pursuant to Rule 1:13.

3 The Court NOTES that Defendant Cyberlux’s written objection did not comply with the requirements of
Rule 4:9(b)(ii).

CL22-3882 Page 6|6
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VIRGINIA:
IN THE CIRCUIT COURT Ol

Y.

)
)
CYBERLUX CORPORATION and )
MARK D. SCHMIDT, individually )

consent of the parties, and for good cause shov
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W. BepjaniinPacy [V 28633)
Justinf S. Fginman (V 511)
WILLIAMS MULLEN, PC

200 S 10th Street, 16th Floor

800 Park Oftices Drive, Suite 3209
Research Triangle Park, NC 27709 By
Mark D. Schmidt, Individually and as
President of Cyberlux Corporation
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Secretary of State

Business Programs Division
1500 11th Street, Sacramento, CA 95814

ARLINGTON LAW GROUP
ERIC M. LEMMER, ESQ.

October 20, 2023 7:02 AM

File No.: U230074215520

1739 CLARENDON BOULEVARD

ARLINGTON, VA 22209

Lien Acknowledgment

This acknowledges the filing of the attached Lien document relavant to the information below. To access
free copies of filed UCC documents, enter the File No. above in the Search module on the UCC Online
web portal at bizfileonline.sos.ca.gov/search/ucc.

DEBTOR INFORMATION

Debtor Name:
Debtor Address:

Debtor Name:
Debtor Address:

MARK D. SCHMIDT

800 PARK OFFICES DRIVE

SUITE 3209

RESEARCH TRIANGLE PARK, NC 27709

CYBERLUX CORPORATION

800 PARK OFFICES DRIVE

SUITE 3209

RESEARCH TRIANGLE PARK, NC 27709

SECURED PARTY INFORMATION

Secured Party Name:
Secured Party Address:

Secured Party Name:
Secured Party Address:

ATLANTIC WAVE HOLDINGS, LLC
11 S. 12TH STREET

RICHMOND, VA 23219
SECURE COMMUNITY, LLC
11 S. 12TH STREET
RICHMOND, VA 23219

FILING INFORMATION
Lien Type:

Lien File No.:

File Date:

Lapse Date:

ucc
U230074215520
10/20/2023 6:58 AM
10/20/2028 11:59 PM
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